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ICAEW welcomes the opportunity to provide written and oral evidence to the call for evidence 

published by the sub-committee.  

 

This response of 8 October 2020 has been prepared by the ICAEW Tax Faculty. Internationally 

recognised as a source of expertise, the faculty is a leading authority on taxation and is the voice 

of tax for ICAEW. It is responsible for making all submissions to the tax authorities on behalf of 

ICAEW, drawing upon the knowledge and experience of ICAEW’s membership. The Tax Faculty’s 

work is directly supported by over 130 active members, many of them well-known names in the tax 

world, who work across the complete spectrum of tax, both in practice and in business. 

 

ICAEW is a world-leading professional body established under a Royal Charter to serve the public 

interest. In pursuit of its vision of a world of strong economies, ICAEW works with governments, 

regulators and businesses and it leads, connects, supports and regulates more than 186,500 

chartered accountant members and students around the world. ICAEW members work in all types 

of private and public organisations, including public practice firms, and are trained to provide clarity 

and rigour and apply the highest professional, technical and ethical standards. 
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SUMMARY 

1. New proposals for tackling promoters and enablers of tax avoidance schemes: These 

measures should help to address the problems that HMRC faces in tackling these schemes. 

In principle ICAEW supports any new measures introduced to disrupt this type of activity, 

provided they are managed with appropriate safeguards to ensure such measures cannot 

unduly affect professional tax advisers. Given these rules are not aimed at professional 

advisers, we do not have much practical experience of how either of the existing rules are 

operating. The key concern is to ensure that these measures are properly targeted and do 

not impact upon bona fide tax advisers complying with the PCRT. We have two particular 

concerns. The first is a concern about the interaction with the DAC 6 rules, where a failure to 

disclose under DAC 6 could contribute towards inclusion in the extended POTAS regime. 

Given that some of the hallmarks for disclosure within DAC 6 do not even require a tax 

avoidance motive, this looks unreasonable. Second, we are concerned about potential 

retrospection. This could potentially include anyone who made a DOTAS disclosure since 

2004.  

 

2. New tax checks on licence renewal applications: The proposals are aimed at tackling the 

tax gap in the areas of the hidden economy and evasion and are based on similar provisions, 

known as tax clearances, in the Irish tax system. We understand that the Irish provisions are 

effective in helping to improve tax compliance. The draft legislation published on 21 July 

2020 appears to achieve its objectives but will need further, detailed, review. The system will 

need to be thoroughly tested and working well in advance of the proposed start date of April 

2022. 

 

3. Amendments to HMRC’s civil information powers: We are concerned that the measure 

will also extend to UK third-party information requests, in effect removing a major safeguard 

in Schedule 36 of the FA 2008 that such notices require tribunal approval. The Schedule 36 

powers and associated safeguards were agreed after extensive scrutiny, which involved 

detailed discussions with the tax community. The result was a proportionate and fair set of 

provisions. We do not think that a justified case has been made for changing the existing 

Schedule 36 safeguards to remove the requirement to obtain tribunal approval for UK third-

party information requests. The proposed safeguards in the draft legislation are insufficient. 

One of the conditions is that a notice can be issued if the reasonable opinion of the officer 

giving the notice is that it would not be onerous for the institution to provide or produce. This 

is a very low bar and there appears to be no right of appeal against it or, even, the ability to 

make representations to HMRC. The financial institution would only be able to argue the 

point following the imposition of a penalty, which is far too late. Another internal safeguard 

could be that, when HMRC wants to use these powers for a domestic matter, they must get 

sign off from HMRC’s tax dispute resolution board. 

 

4. Notification of uncertain tax treatments: The policy objective is to improve HMRC’s ability 

to identify issues where the largest businesses have adopted a different legal interpretation 

to HMRC’s view. The feedback from our members is that most large businesses and their 

advisers already have a good working relationship with their customer compliance manager 

(CCM) and will raise concerns and uncertainties with their CCM regularly, often in real time. 

Accordingly, members think that the regime should be more targeted so that it applies only to 

those large businesses that have demonstrated high-risk behaviours.  
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ANSWERS TO SPECIFIC QUESTIONS 

New proposals for tackling promoters and enablers of tax avoidance schemes 

5. ICAEW’s response to the HMRC consultation document and draft legislation published on 21 

July 2020 was published as Representation 69/20 

 

How effective are the existing powers of HMRC in tackling promoters and enablers of tax 

avoidance schemes?  

6. The consultation document acknowledges that professional tax advisers are not the target of 

this measure. HMRC already has quite extensive powers to tackle abusive behaviour of 

promoters and enablers of tax avoidance schemes. However, the ‘promoters’ that this regime 

is targeting are abusing the tax system and should not be considered as bona fide tax 

advisors – for example they will usually make it clear that they are not offering tax advice and 

accept no responsibility in that regard. They are effectively mis-selling schemes aimed at 

unsuspecting taxpayers, or those who know that the schemes are likely to fail when 

challenged but are willing to take the risk. Their activities damage the reputation of the vast 

majority of professional advisers who abide by the ethical principles and standards set out in 

the professional conduct in relation to taxation (PCRT).  

7. Given that these ‘promoters’ are clearly adept at abusing the tax system and the processes 

and safeguards that underpin it, we can understand why the existing powers of HMRC may 

not be sufficient. In principle, therefore, ICAEW supports any new measures introduced to 

disrupt this type of activity, provided they are managed with appropriate safeguards to 

ensure such measures cannot unduly affect professional tax advisers who comply with the 

PCRT.  

 

What has been your experience of the Promoters of Tax Avoidance Schemes (POTAS) rules 

and the enablers rules in practice? 

8. Given these rules are not aimed at professional advisers, we do not have much practical 

experience of how either of these rules are operating. In respect of the latter, we understand 

that HMRC is progressing on issuing some penalties to enablers, but the numbers are low. 

Given the comments made in the consultation about enablers seeking to sidestep the 

provisions, this is therefore not surprising. Further, as with any new measures of this nature, 

it will take some years for them to bed in and for cases to be identified and pursued.  

 

Are HMRC’s communications likely to be effective in informing potential scheme users 

about schemes, and so deter them from participating? 

9. Given the difficulty in getting to this group and that they now operate under the radar, it is not 

clear whether HMRC’s communications could ever be completely effective in deterring 

scheme users from participating. HMRC has stepped up its efforts to identify those who 

market such schemes and is making contact with the users at a much earlier stage, for 

example by making early interventions as a result of using PAYE data through RTI.  

 

How effective will the proposed measures be against those who promote aggressive tax 

avoidance schemes, and in informing and deterring potential scheme users? What else 

could HMRC be doing in this area? 

10. Our view is that these measures should help to address the problems that HMRC faces in 

tackling these schemes. A key difficulty is that many of these schemes are being promoted 

by offshore providers, which makes tackling the promoter more difficult. We wonder whether 

pressure could be brought to bear on the UK’s dependent territories to stop such activity in 

their jurisdictions, although that may drive the problem further offshore. 

 

https://www.icaew.com/-/media/corporate/files/technical/icaew-representations/2020/icaew-rep-69-20-tackling-promoters-of-tax-avoidance.ashx
https://www.icaew.com/technical/tax/pcrt
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Are the safeguards being proposed sufficient to ensure an appropriate balance is struck 

between HMRC and taxpayer? 

11. The key concern is to ensure that these measures are properly targeted and do not impact 

upon bona fide tax advisers complying with the PCRT. We recognise that extended 

safeguards could merely play into the hands of these ‘promoters’, so a balance needs to be 

struck which scopes out professional advisers as above who in principle support measures to 

remove these ‘promoters’ from the market place. This approach could involve, for example, 

some form of ‘hallmarking’ or other methodology to exclude compliant advisers. Further, this 

should be considered alongside the objectives of the Call for Evidence for Raising Standards 

Across the Tax Advice Market and potentially tailoring these proposed measures to follow on 

from those conclusions. Our response to the Call for Evidence was published as 

Representation 45/20.  

12. The main concern about these provisions raised by members is the low threshold for their 

application which, combined with an absence of clear definitions, could make their 

application particularly subjective in the absence of appropriate statutory safeguards.  

13. We have two particular concerns. The first is a concern about the interaction with the DAC 6 

rules, where a failure to disclose under DAC 6 could contribute towards inclusion in the 

extended POTAS regime. Given that some of the hallmarks for disclosure within DAC 6 do 

not even require a tax avoidance motive or, indeed, any tax advantage, this looks 

unreasonable. We question whether DAC 6 should interact with POTAS at all. If there is a 

desire to retain some interaction, we would advise scoping out certain hallmarks: for 

example, those where there is no main benefit test and ensuring there is some flexibility to 

exclude omissions made in oversight. 

14. Secondly, we are concerned about potential retrospection. In para 236A(3)(b) of the draft 

legislation, Condition A includes provisions that the arrangements are like arrangements 

previously notified under the DOTAS provisions set out in FA 2004. This could potentially 

include anyone who made a DOTAS disclosure since 2004. This could include cases where 

protective disclosures were made where the actual arrangements were not tax avoidance. 

The legislation should make it clear that condition A will not be applied retroactively.  

 

New tax checks on licence renewal applications 

Are the proposals for tax checks on licence renewal applications fair and proportionate? 

How effective is the legislation likely to be, and is any amendment needed?  

15. In principle the draft legislation published on 21 July 2020 appears to achieve its objectives 

but will need detailed review. We presume that an electronic system will be developed, and 

this will need to be thoroughly tested and working well in advance of the proposed start date 

of April 2022. HMRC has also announced proposals to extend MTD to income tax, so there 

will need to be a substantial extra investment into developing these digital services. The 

measure will increase administration and costs for HMRC, the licensing authorities (who may 

seek to recover it) and the taxpayer, so it is essential that HMRC has the resources to deliver 

the system and that it operates quickly and effectively.  

 

What is your view of the principle of conditionality and its use in the tax system? 

16. The measure is designed to help tackle the hidden economy and, we presume, evasion. 

According to the 2020 edition of HMRC’s Measuring Tax Gaps report, the hidden economy 

costs £2.6bn of the tax gap and evasion £4.6bn, nearly a quarter of the total estimated tax 

gap of £31bn. The proposals appear to be modelled on similar provisions, known as tax 

clearances, found in the Irish tax system. We understand that the Irish provisions have been 

in place for many years and are more far-reaching in terms of the licences covered which 

require a tax certificate, for example licences to sell alcohol and tobacco are covered by the 

measure. Further details of the measure can be found on the website of Irish Tax and 

Customs. We understand from our Irish counterparts that the provisions are effective in 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/873540/Call_for_evidence_-_raising_standards_in_the_tax_advice_market.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/873540/Call_for_evidence_-_raising_standards_in_the_tax_advice_market.pdf
https://www.icaew.com/-/media/corporate/files/technical/icaew-representations/2020/icaew-rep-45-20-response-to-the-call-for-evidence-on-the-tax-services-market.ashx
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/907122/Measuring_tax_gaps_2020_edition.pdf
https://www.revenue.ie/en/starting-a-business/tax-clearance/when-is-a-tax-clearance-certificate-required/to-apply-for-or-renew-your-licence-or-scheme.aspx
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helping to improve tax compliance and there seems no reason to think that they would not 

also be effective in the UK.  

 

How do you view the Government’s stated intention to extend conditionality to Scotland 

and Northern Ireland, as well as to other trades? 

17. In principle it makes sense to extend the measure to the whole of the UK, otherwise it could 

create distortions in the marketplace, eg taxi operators might register in Scotland even 

though they operate mainly in England. We appreciate that this may need legislation at the 

devolved level.   

18. As for extending it, as noted above the requirement to obtain a tax certificate is far more 

extensive in scope in Ireland as compared to the current UK proposals. The measure could 

be seen as an initial ‘toe in the water’. Once HMRC gains experience in the application of 

these provisions and that it proves successful in its policy objective at a reasonable cost, we 

expect that consideration will be given to extending the scheme to other licence renewals. 

But the system needs to work effectively and efficiently first and be shown to reduce the tax 

gap.  

 

Could the problems this measure is designed to address have been tackled effectively by 

other means? If so, what are they?  

19. We have no suggestions to make. 

 

Amendments to HMRC’s civil information powers 

What is your view of the removal of the requirement to obtain tax tribunal approval before 

issuing a Financial Institution Notice? Are the safeguards promised instead adequate and, if 

not, what more should be done? 

20. The policy purpose of the changes is to facilitate speedier exchanges of information with 

overseas tax authorities which will, apparently, bring the UK into line with the approach in all 

other G20 countries. However, we are concerned that the measure will also extend to UK 

requests, in effect removing a major safeguard in Schedule 36 of the FA 2008 that third-party 

information notices require tribunal approval.   

21. We are concerned that, if the existing Schedule 36 safeguard for a third-party information 

notice to have tax tribunal approval is removed, this power would be used routinely as a way 

of obtaining information, so that the number of domestic information requests will far exceed 

the number of times they are used for international information exchanges. The existing 

Schedule 36 powers and associated safeguards were agreed after extensive scrutiny which 

involved detailed discussions with the tax community. The result was a proportionate and fair 

set of provisions and we do not think that a justified case has been made for amending the 

Schedule 36 safeguards extending this provision to include domestic information requests.  

22. The proposed safeguards in the draft legislation are insufficient. One of the conditions is that 

a notice can be issued if the reasonable opinion of the officer giving the notice is that it would 

not be onerous for the institution to provide or produce. This is a very low bar and there 

appears to be no right of appeal against it or, even, the ability to make representations to 

HMRC. The financial institution would only be able to argue the point following the imposition 

of a penalty for non-production. This is far too late in the process.  

23. We welcome the proposal that HMRC will be required to produce an annual report on this 

measure. This should include information on the number of international and domestic 

information requests made. Another internal safeguard could be that, when HMRC wants to 

use these powers for a domestic matter, they must get sign off from HMRC’s tax dispute 

resolution board. 

24. However, and for the reasons noted above, we do not think that the case has been made for 

this measure to be extended to include domestic requests for information, and this aspect 
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should be removed from the draft provisions. Failing that, HMRC should provide a detailed 

analysis as to why it is considered that the rule would have to extend to domestic third-party 

information requests.  

 

Is the scope of the new power in terms of the information to be reported to HMRC 

appropriate and sufficiently clear?  

25. It is unclear how these provisions will operate where, for example, a bank account is held in 

one or more joint names, or perhaps is held on trust for beneficiaries. There appears to be 

considerable scope for mistakes to be made, although the financial institutions concerned 

are likely to have experience in reporting information of this kind.   

 

How can the need for adequate taxpayer safeguards and timely international exchange of 

information be balanced? What steps should be taken to ensure that taxpayer safeguards 

are not treated as dispensable when they make it more difficult to meet other obligations? 

26. This is a difficult balancing act. As noted above, we support the proposal in para 16 of the 

draft legislation for an annual review to be prepared and submitted to Parliament, but the 

extension of the measure to domestic third-party requests should be removed.  

 

Notification of uncertain tax treatments 

27. ICAEW’s response to the consultation document released on 19 March 2020 was published 

as Representation 56/20. 

28. ICAEW understands the overriding principle behind the policy objective is to improve 

HMRC’s ability to identify issues where the largest businesses have adopted a different legal 

interpretation to HMRC’s view. We appreciate that, according to HMRC’s latest tax gap 

report referred to above, the estimated tax gap for differing legal interpretation is £4.9bn 

(down from the £6.2bn quoted in para 2.2 of the consultation document for in 2019), but the 

impact assessment anticipates that the measure will only bring in £45m by 2023/24, less 

than 1% of that figure. It would therefore appear that this measure will make little difference 

to addressing the stated policy objective. Para 2.5 of the consultation document states that 

the US and Australia have had such measures for many years, but to know whether this 

comparison is justified we need a detailed understanding of how the large business tax 

arrangements work in those countries work. For example, do the approach and cultures of 

engagement with the revenue authorities in those countries on resolving areas of uncertainty 

differ to those generally adopted in the UK?  

29. The feedback from our members is that most large businesses and their advisers already 

have a good working relationship with their customer compliance manager (CCM). The 

businesses concerned want a good working relationship with HMRC and will raise concerns 

and uncertainties with their CCM regularly, often in real time. Accordingly, members think 

that the regime should be more targeted so that it applies only to those large businesses that 

have demonstrated high-risk behaviours. 

30. We have several major concerns with the regime. Given the other measures already in place 

around egregious planning such as DOTAS, DAC 6 (which will be very wide ranging and not 

limited to tax avoidance), accelerated payment notices and follower notices amongst other 

anti-avoidance provisions, it is not clear what types of arrangements are being targeted by 

the new regime. Further, these businesses will also be subject to the Senior Accounting 

Officer regime and other large business compliance initiatives such as Business Risk 

Review.  

31. What will be an uncertainty for these purposes is also far from certain. It needs to be clear 

what types of arrangements are being targeted which HMRC do not consider would be 

already caught under existing legislation and practices. Without this clarity, over reporting 

and unnecessary compliance burdens will be imposed on compliant businesses. This will be 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/873538/Consultation_document_Notification_of_uncertain_tax_treatment_by_large_businesses.pdf
file:///C:/Users/td2fh/AppData/Local/Microsoft/Windows/INetCache/Content.Outlook/PU3W8VMH/caew.com/-/media/corporate/files/technical/icaew-representations/2020/icaew-rep-56-20-notification-of-uncertain-tax-treatment-by-large-businesses.ashx
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even more problematic for those businesses that do not have a CCM, so do not have an 

HMRC officer with whom they can raise concerns. 

32. Our conclusion is that the case for this measure has not been made and that the proposals 

should be put on hold. We would be happy to consider further how the existing regimes can 

be improved if they are shown to be falling short.   
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APPENDIX 1 

ICAEW TAX FACULTY’S TEN TENETS FOR A BETTER TAX SYSTEM 

The tax system should be: 

 

1. Statutory: tax legislation should be enacted by statute and subject to proper democratic 

scrutiny by Parliament. 

2. Certain: in virtually all circumstances the application of the tax rules should be certain. It 

should not normally be necessary for anyone to resort to the courts in order to resolve how 

the rules operate in relation to his or her tax affairs. 

3. Simple: the tax rules should aim to be simple, understandable and clear in their objectives. 

4. Easy to collect and to calculate: a person’s tax liability should be easy to calculate and 

straightforward and cheap to collect. 

5. Properly targeted: when anti-avoidance legislation is passed, due regard should be had to 

maintaining the simplicity and certainty of the tax system by targeting it to close specific 

loopholes. 

6. Constant: Changes to the underlying rules should be kept to a minimum. There should be a 

justifiable economic and/or social basis for any change to the tax rules and this justification 

should be made public and the underlying policy made clear. 

7. Subject to proper consultation: other than in exceptional circumstances, the Government 

should allow adequate time for both the drafting of tax legislation and full consultation on it. 

8. Regularly reviewed: the tax rules should be subject to a regular public review to determine 

their continuing relevance and whether their original justification has been realised. If a tax 

rule is no longer relevant, then it should be repealed. 

9. Fair and reasonable: the revenue authorities have a duty to exercise their powers 

reasonably. There should be a right of appeal to an independent tribunal against all their 

decisions. 

10. Competitive: tax rules and rates should be framed so as to encourage investment, capital 

and trade in and with the UK. 

 

These are explained in more detail in our discussion document published in October 1999 as 

TAXGUIDE 4/99 (see https://goo.gl/x6UjJ5). 

https://www.icaew.com/-/media/corporate/files/technical/tax/tax-news/taxguides/taxguide-0499.ashx

